THE HUMAN RIGHTS ACT (HRA) 1998 


The European Convention on Human Rights (ECHR) 

The Act comes into force in the UK on 2 nd October 2000 1 , and incorporates the 
European Convention on Human Rights (ECHR) into British law. As the Government 
White Paper which introduced the Human Rights Bill prior to its enactment stated: "In 
this country it was long believed that the rights and freedoms guaranteed by the 
Convention could be delivered under our common law. In the last two decades, 
however, there has been a growing awareness that it is not sufficient to rely on the 
common law and that incorporation is necessary". 


The Convention rights and freedoms which will be protected under the HRA include: 
Article 2 The right to life and the prohibition of arbitrary deprivation of life 
The right to a fair trial 

The right to respect for private and family life, home and 
correspondence 

Freedom of expression, including the right to receive and impart 
information and ideas without interference 

Freedom of assembly and association, including the right to form and 
join trade unions 

The prohibition of discrimination on any ground such as sex, race, 
colour, language, religion, opinion, national or social origin, association 
with a national minority, property, birth or other status. 


Article 6 
Article 8 

Article 10 

Article 1 1 

Article 14 


Also included are the rights under the various Protocols (ECHR supplements) to 
which the UK is a party, including the right to peaceful enjoyment of possessions 
(First Protocol, article 1), and the right to education (First Protocol, article 2). 

Categories of rights 

All of the rights and freedoms can be divided into 3 categories: 

1. Those which cannot under any circumstances be restricted, even in times of war 
and so on i.e. the right to life, the prohibition of torture and slavery, the prohibition 
of retrospective application of criminal law. 

2. Those from which the Government can derogate i.e. the right to a fair trial, the 
right to liberty and security and security of person; but which are not otherwise to 
be balanced against the general public interest. 

3. Those which are qualified by the general public interest and other limitations, 
therefore requiring the courts to carry out a 'balancing act'. 
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Regarding qualified rights, an example very pertinent to Gypsies and Travellers 
would be that of Article 8.1: "Everyone has the right to respect for his private and 
family life, his home and his correspondence". The limitations on this right are listed 


Although the Government of Wales Act 1998 section 107 and Schedule 8 provides that the 
Welsh Assembly was effectively bound by the HRA provisions from 1 July 1999. See article by Luke 
Clements in Legal Action July 1999, 'Devolution in Wales and the human rights implications' (available 
from TLRU office). 



at Article 8.2 where it is said that "There shall be no interference by a public authority 
with the exercise of this right except such as is in accordance with the law and is 
necessary in a democratic society in the interests of national security, public safety 
or the economic well-being of the country, for the prevention of disorder or crime, for 
the protection of health or morals, or for the protection of the rights and freedoms of 
others". 

Limitation of the Article 8 right can thus only be justified if the person or body limiting 
it can show that such limitation is "prescribed by law", that it falls within one of the 
aims listed in subsection 2, or that it is "necessary in a democratic society". For the 
latter, the person or body limiting the right must be able to show that the limitation 
meets a pressing social need and is proportionate to the aim of responding to that 
need. The analogy developed in Strasbourg under ECHR cases is that a 
sledgehammer must not be used to crack a nut. With respect to Gypsy and Traveller 
planning cases, the only feasible limitation in subsection 2 would usually be the last, 
protection of the rights and freedoms of others (where, again, a 'balancing act' will be 
necessary). 

Article 14: Enjoyment of rights & freedoms without discrimination 

Article 14 does not stand alone 2 . A person cannot take a case simply because that 
one Article has been breached; it must relate to a right or freedom which falls within 
one of the other Articles. So a person could say to a court or tribunal that a right 
which could fall within their Article 8 right to privacy has been breached, and that it 
has been breached in such a discriminatory manner that a breach of Article 14 can 
also be claimed (breach of the former right need not be proven). 

Probably the most useful feature of this Article is that the grounds on which 
discrimination are claimed are not necessarily as important as the fact that 
discrimination has taken place; the list of grounds under the Convention which 
includes race, gender and national or social origin is not exhaustive and other 
grounds have been held to be acceptable (i.e. age and sexual orientation). For 
example, this may put an end to endless arguments (usually by members of the 
settled community i.e. judges and lawyers) about what does or does not constitute a 
'Gypsy'; a complainant may not have to prove that they are a Gypsy but only that 
they were treated in a discriminatory way because it was believed that they were. 

The Strasbourg courts have tended to take the line that, if a breach of the relevant 
other Article has been found (i.e. Article 14), they need not go on to consider 
whether the breach was discriminatory under Article 14 unless such discrimination 
was a primary aspect of the case. It remains to be seen what approach will develop 
in the courts and tribunals of the UK. Other limitations of the Article are that 
discrimination often takes place between private individuals and organisations so 
that complainants will have to fall back on Britain's Race Relations Act 1976 3 ; and 
that the Article does not currently apply to indirect discrimination 4 . 


The Council of Europe has written Protocol 12 to the ECHR which, if adopted, signed and 
ratified by sufficient member states, will make non-discrimination a 'stand alone' provision. 

This Act is, however, currently undergoing amendment, and when it comes into force will 
have greater potential to tackle 'institutionalised' discrimination than in its current form. 

This occurs where the application of a seemingly indiscriminate rule or policy has a 
disproportionate effect on individuals in a particular group. 


The effects of the Act in the UK 

The HRA will have the following effects in the UK: 

• All primary and secondary legislation passing through Parliament after 2 nd 
October 2000 must be accompanied by a written statement asserting that the 
new law is compatible with the ECHR, or that it is not but that Parliament should 
proceed to make it law. There would, of course, need to be very compelling 
arguments for the latter course to be followed. 

• All laws must be interpreted by the courts so as to be compatible with the ECHR, 
proceeding on the assumption that Parliament intends that its laws should be 
compatible. This 'rule of construction' applies to past as well as future legislation. 
This means that our system of 'precedent' in the courts, whereby past decisions 
are usually followed wherever possible, will not necessarily continue to exist. A 
new body of case law will develop which takes account of Convention Rights. 

• Where primary law is so incompatible with the ECHR that the courts cannot 
construe it so as to be compatible, the courts have no power to strike it down as 
in some other countries where the constitution allows for this (i.e. Canada, South 
Africa). In the UK Parliament is 'supreme'. However, some courts - from the High 
Court up to the House of Lords - can issue a 'declaration of incompatibility', which 
sends a signal to the government which should (in theory) persuade it to change 
the law so that it is compatible 5 . The courts do have the power to disapply 
subordinate legislation, unless the primary legislation to which it is subordinate 
expressly excludes this. 

• All public authorities, including all courts and tribunals, must act in a way that is 
compatible with the ECHR wherever possible. This obviously encompasses local 
government, the police, immigration and customs services, prisons, central 
government, and any person or organisations whose functions are 'of a public 
nature' (i.e. the privatised utility companies). 

• Individuals who believe that their rights have been breached by one of these 
bodies, or an individual acting for one of these bodies, can seek a remedy 
through judicial review or can rely on the breach as a defence in criminal and civil 
proceedings. Rights can be raised in any normal court proceedings, from the 
Magistrates' Court to the House of Lords, and in tribunals. 

The role of the Courts 

The Act is a 'quasi-constitutional' document. The courts will interpret it cautiously 
because, as a mere Act, the HRA does not reflect a clear constitutional mandate to 
make judicial decisions which might limit the powers of Parliament. 

Civil liberties decisions often reflect the value of the judiciary and of society as a 
whole. For example, in the United States, it wasn't until the liberal Warren Court of 
the 1950s that the Supreme Court began to protect the rights of minorities, even in 
the face of strong opposition, desegregating schools and allowing women the right to 
abortion. Human rights legislation is not and cannot be the main safeguard to civil 
liberties; without political will and a fair and impartial judiciary, such legislation can be 
less effective. 


If such declarations are issued, the Government argue that it would be politically difficult for 
the to ignore them. I would argue that this may not be the case for very 'unpopular' minorities such as 
Gypsies and Travellers. 


However, "where victories are won, the substantive law may be altered, with 
potentially far-reaching effects ... the law is seen by many to rest on more neutral 
considerations of justice and right ... judicial decisions wrought through litigation may 
be more permanent than the political decisions of legislative or executive branches, 
which - under democratic governments - may flip or flop with the next election or 
voter survey ... strategic litigation aimed at politically independent judges may be the 
only means of vindicating fundamental rights in societies where numerical majorities 
retain the political power to deny those rights at will". 6 

Gypsies and Travellers 

How will this new Act affect Gypsies and Travellers? Well, huge police raids on 
entire Gypsy sites rather than individual homes, where officers outnumber the 
residents 3 to 1 and no arrests are made, could possibly be challenged (as a 
disproportionate breach of the rights of privacy and peaceful enjoyment). As could 
constant evictions within a local authority area where no 'toleration' is given or site 
provision made. It is recommended that the police services and local authorities look 
at their policies and practices with a view to ensuring that they are proportionate, not 
discriminatory, and are 'necessary in a democratic society'. 

The lack of security of tenure given to residents on local authority Traveller Sites in 
comparison with the tenancy rights given to other publicly-accommodated people 
could be open to challenge. And in the realm of planning there are already a number 
of cases involving Gypsy applicants proceeding through the European human rights 
mechanisms. In future Gypsies and other Travellers - as with all other UK citizens - 
may not have to go as far as Strasbourg (a long, expensive and stressful road) but 
can commence such hearings in the UK courts 7 ; still - but not as - costly. 

Clements argues that the law of trespass may be under threat from by new HRA. 
"Article 1 of the First Protocol recognises the right of people to the peaceful 
enjoyment of their possessions. Trespass however takes this right to an extreme, by 
protecting the right to 'exclusive' enjoyment. The Convention does not recognise 
such a right ... [likewise the present Government is proposing eroding the trespass 
laws to enable a 'right to roam' over uncultivated land; and clearly does not therefore 
regard such a right as vulnerable to challenge under the First Protocol". 8 

Clements states that an interference with the First Protocol right of a landowner 
requires evidence to be put forward that there was a significant hampering of the 
owner's right to peaceful enjoyment. Actions under trespass law in the UK require no 
such evidence and mere presence on another's land coupled with a claim to 
possession can be sufficient to uphold a claim of trespass. This is not in keeping with 
ECHR law, nor the principal of 'proportionality'. Immediate possession orders may 
therefore, in future be less easy for public bodies to procure. 
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